through the Statutes of the International Red Cross and Red Crescent Movement ("Statutes"), 2 with the "guardianship" of IHL. Tracing the history of the development of International Humanitarian Law during the twentieth century, it could be argued that IHL evolved to address new humanitarian concerns arising from the then existing conflicts. Thus after the Second World War, we saw states calling for greater protection of civilians during armed conflicts and an extension of the earlier Conventions to better address concerns relative to wounded and sick in armed forces in the field and at sea, and to prisoners of war. The addition of Common Article 3 to the four Geneva Conventions marked an important step forward in that, even in non-international armed conflicts, a minimum of protections would be ensured for persons taking no part in hostilities or those who are hors de combat.
Similarly, with the adoption of the two additional Protocols in 1977, more than a quarter of a century later, states sought to deal with aspects of human suffering not covered by the 1949 Geneva Conventions. Provisions on the conduct of hostilities and of combatants, traditionally found within the "Law of the Hague," were included.
3 Additional Protocol II represented the first international instrument dedicated to the protection of victims of non-international armed conflicts. With the Geneva Conventions having been ratified universally and the 1977 Additional Protocols ratified by the vast majority of states, the international community has voiced its commitment to the principles contained in these instruments and to respecting and ensuring the respect of IHL. However, in recent times, armed conflicts have given rise to new challenges and to new humanitarian concerns. The realities of modern day armed conflicts have also fuelled the debate as to the adequacy of IHL in the face of an evolving tapestry of conflict.
Indeed, it could be argued that starting in the early 1990s, there has been a notable shift away from the manner in which conflicts were traditionally fought, with new actors, new weapons and new tactics. Contemporary armed conflicts are vastly different creatures from those prevailing in the first part of the twentieth century, when states negotiated the texts of the Geneva Conventions. Gone are the days when the belligerents were often easily recognizable and were predominantly members of the regular armed forces of the states confronting one another, as was the case during the First and Second World Wars. Those actively engaged in the fighting then were usually soldiers who stood apart from civilians, and civilians were not seen to be taking any direct part in the hostilities. Combatants would wear military uniforms and carry their weapons openly.
Presently, most armed conflicts are not fought between states in such a traditional fashion. A wide range of highly complex and drawn-out internal conflicts of low intensity are replacing interstate warfare.
5 Most conflicts usually involve at least one organized non-state armed group, without a clear start or end to the hostilities. Questions of transnational terrorism further add fuel to the fire of violence. Indeed, over the past decade we have witnessed the advent of the so-called global fight against terrorism, also referred to as the global war against al Qaeda and its affiliates.
With this metamorphosis of conflicts, it was suggested that certain aspects of IHL were inadequate to deal with the realities of modern warfare.
6 IHL was deemed too outdated to effectively address the threats faced in the fight against terrorism.
7 Thus for instance, much was written 11 For the ICRC, the challenges to IHL were not to be resolved through development of IHL per se, but rather through clarification and further elaboration of the rules and principles contained in this body of law.
The ICRC identified a number of issues raised by modern-day armed conflicts that warranted possible further clarification. These included procedural principles and safeguards for internment or administrative international law, domestic criminal procedure, or other prior frameworks are ill-suited to the bitter wine of this new warfare.").
8 detention, particularly in connection with the fight against terrorism, the regulation of private military and security companies, increasing the respect for IHL and the role of sanctions. They also covered aspects of the conduct of hostilities, including the use of certain weapons such as cluster munitions, direct participation in hostilities and the protection of persons in the midst of non-international armed conflicts.
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This process of clarification is a work in progress, though there have already been certain notable outcomes. In 2005, the ICRC issued a set of procedural principles and safeguards applicable to any situation of internment. These have been relied upon by the ICRC in its operational dialogue with detaining authorities in a number of contexts. Norway. To date, it has been ratified by 32 states, and it will enter into force on August 1, 2010.
15
More recently, in May 2009, the ICRC issued its Interpretive Guidance on the notion of direct participation in hostilities under International Humanitarian Law (the "Guidance").
To be sure, the realization of each of these outcomes has not been without debate and some interesting exchanges. However, given the complexity of contemporary armed conflicts, this discussion is to be expected. The more contentious area, and the more troubling from a humanitarian perspective, relates to the loss of protection of civilians who directly participated in hostilities.
II. DIRECT PARTICIPATION IN HOSTILITIES
Under IHL, parties to a conflict must at all times distinguish between civilians and combatants. Attacks may only be directed against combatants, and cannot be directed against civilians. 16 However, civilians can lose their protection from direct attack when and "for such time as they take a direct part in hostilities." 17 The immunity from direct attack to which civilians are entitled is one of the lynchpins of IHL. Civilians do not lose their immunity for mere contribution to the general war effort, usually carried out far from the battlefield. However, their protection is granted subject to their 15. The Convention on Cluster Munitions prohibits all use, stockpiling, production and transfer of Cluster Munitions. It is the result of the "Oslo-process" which was launched in February 2007, when forty-six States agreed to the Oslo Declaration which reads: "Conclude by 2008 a legally binding international instrument that prohibits the use and stockpiling of cluster munitions that cause unacceptable harm to civilians and secure adequate provision of care and rehabilitation to survivors and clearance of contaminated areas." Oslo Conference on Cluster Munitions, Declaration, Feb. 22-23, 2007 With the changing nature of warfare though, there has been not only increased civilian involvement in acts closely related to actual combat, but also a lessening distinction between civilians and belligerents, especially on the side of non-state actors involved in non-international armed conflicts. With this blurring of actors, determining who is a lawful target becomes a much more complex assessment for the parties to the conflict. This blurring also puts civilians at greater risk of being in harm's way during the hostilities.
The Guidance, an institutional publication of the ICRC, represented the outcome of an expert process conducted from 2003 to 2008. The ICRC held several meetings during this period which brought together nearly 50 legal experts from academic, military, governmental, and nongovernmental circles, all of whom attended in their personal capacity.
19 The Guidance is influenced by the expert discussions, but does not necessarily reflect a majority opinion of the participating experts on the various issues addressed.
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As explained in its introduction, the Guidance interprets the notion of direct participation in hostilities for the purposes of the conduct of hostilities only. 21 In other words, the Guidance focuses on whether and for how long a person is considered to have lost protection from direct attack because he or she is directly participating in hostilities. The Guidance does not look at what happens to an individual after he has directly participated in hostilities, and for instance finds himself detained by the adversary.
The Guidance presents ten recommendations, from defining who is a civilian in armed conflicts to explaining that which constitutes direct participation in hostilities and the consequence of so participating. Without 18. JEAN PICTET ET AL., COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949 AUGUST § § 1942 AUGUST -1945 AUGUST (1987 [hereinafter PICTET COMMENTARY].
19. All materials produced in the course of the expert process are available at www.icrc.org. 20. As explained in the Introduction to the Guidance: "The Interpretive Guidance is widely informed by the discussions held during these expert meetings but does not necessarily reflect a unanimous view or majority opinion of the experts. It endeavours to propose a balanced and practical solution that takes into account the wide variety of concerns involved and, at the same time, ensures a clear and coherent interpretation of the law consistent with the purposes and principles of IHL. Ultimately, the responsibility for the Interpretive Guidance is assumed by the ICRC as a neutral and independent humanitarian organization mandated by the international community of States to promote and work for a better understanding of IHL. seeking to be comprehensive, the following is an overview of the recommendations and of some of the questions that arose during the expert process.
The first recommendation defines civilians in international armed conflict as being "all persons who are neither members of the armed forces of a party to the conflict nor participants in a levée en masse."
22 Similarly, in the context of non-international armed conflicts, the second recommendation states that civilians are "all persons who are not members of State armed forces or organized armed groups of a party to the conflict and are therefore entitled to protection against direct attack unless and for such time as they take a direct part in hostilities." 23 The Guidance explains that in non-international armed conflicts, organized armed groups constitute the armed forces of a non-state party to the conflict and consist only of individuals whose constant function is to take a direct part in hostilities, or, in other words, individuals who have a continuous combat function. This functional, rather than membership, approach takes into the account the reality of structures and membership of irregularly constituted groups, where membership is rarely formal or made obvious through the wearing of uniforms or fixed insignia. As such, the Guidance notes that other factors should be taken into account. Repeated direct participation in hostilities, for instance, may be an indicator of having a continuous combat function. In case of doubt, the individual must be considered a civilian entitled to protection from direct attack.
Individuals accompanying and supporting such organized groups and whose functions do not involve direct participation in hostilities remain civilians, and are not subject to direct attack. Examples of such civilians include recruiters, trainers, and financiers, as well as purchasers and smugglers of equipment. Of course, by virtue of accompanying the organised armed groups, they may be at greater risk of being in harm's way during hostilities. Nonetheless, as with other civilians, they remain protected from "direct attack unless and for such time as they directly participate in hostilities." 24 In the same vein, recommendation three states that private contractors and civilian "employees of a party to an armed conflict who are 22 . Id. at 20. Members of a levée en masse are "[i]nhabitants of a non-occupied territory, who on the approach of the enemy spontaneously take up arms to resist the invading forces, without having had time to form themselves into regular armed units provided that they carry arms openly and respect the laws and customs of war." Geneva Convention Relative to the Treatment of Prisoners of War art. 4(6), Aug. 12, 1949, 6 27 According to the Montreux Document, the status of the personnel of private security and military contractors in armed conflict situations is to be determined by International Humanitarian Law on a caseby-case basis, with particular regard to the nature and circumstances of the functions in which they are involved. However, there is a presumption that personnel of PMSCs are protected as civilians under IHL unless they are incorporated into the regular armed forces of a state or are members of organized armed forces, groups or units under a command responsible to the state. As with other civilians under IHL, personnel of PMSCs may not be the object of attack, unless and for such time as they directly participate in hostilities.
Recommendations four, five, and six look specifically at the nature of the acts that could constitute direct participation in hostilities and seek to provide temporal as well as geographical outer limits to specific acts. The fourth recommendation sets the standard, by explaining that the "[n]otion of direct participation in hostilities refers to specific acts carried out by individuals as part of the conduct of hostilities between parties to an armed conflict."
28 Recommendation five of the Guidance then advances cumulative criteria to be met for an act to qualify as direct participation in hostilities, termed as (i) threshold of harm, (ii) direct causation, and (iii) belligerent nexus. First, "the act must be likely to adversely affect the military operations or military capacity of a party to an armed conflict or, alternatively, to inflict death, injury, or destruction on persons or objects protected against direct attack." 29 Second, "there must be a direct causal link between the act and the harm likely to result either from that act, or from a coordinated military operation of which that act constitutes an integral part."
30 And third, "the act must be specifically designed to directly Finally, recommendation six provides guidance as to the beginning and end of an act said to constitute direct participation in hostilities by stipulating that "measures preparatory to the execution of a specific act of direct participation in hostilities, as well as the deployment to and the return from the location of its execution, constitute an integral part of that act." 32 During discussions on the direct causation criteria, experts were careful to draw a distinction between direct participation in hostilities and indirect participation-notably, assisting the general war effort and war sustaining activities. While some forms of indirect participation may adversely affect the military effort of a party to the conflict, according to the Guidance, indirect participation does not entail the loss of protection from direct attack.
33
This distinction between acts merely building the military capacity of one of the parties to the conflict and those acts intended to actually cause harm was discussed during the experts meetings. 34 According to this distinction, a civilian worker in an ammunitions factory is not directly participating in hostilities, but merely supporting the general war effort. Unlike the civilian who actually uses the ammunition to harm the adversary, the factory worker has not lost his protection under IHL and is not subject to direct attack. Other examples of indirect forms of participation that were cited include design, production, and shipment of weapons and military equipment, recruitment and training of personnel, and political propaganda. The experts felt that whether an act had "sufficient" causal link to qualify as direct participation in hostilities could not be objectively measured, and had to be assessed on a case-by-case basis. It was also indicated by experts that the direct causation standard should not be equated with a "but for" test or with "aiding and abetting," given that both of these would include activities which the experts agreed would be indirect rather than direct participation.
36 Indeed, the Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia ("ICTY") has described direct participation in hostilities as "acts of war which by their nature or purpose are intended to cause actual harm to the personnel or equipment of the enemy's armed forces. Such an enquiry must be undertaken on a case-by-case basis . . . ."
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Recommendations six and seven delve into the temporal parameters of direct participation in hostilities. Recommendation six was discussed in part above. Recommendation seven states that
[c]ivilians lose protection against direct attack for the duration of each specific act amounting to direct participation in hostilities, whereas members of organized armed groups belonging to a non-state party to an armed conflict cease to be civilians and lose protection against direct attack for as long as they assume their continuous combat function.
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The scope of the loss of protection, both in terms of the integral elements of each specific act, as well in relation to civilians who participate in hostilities in a recurrent manner, was one of the more difficult issues to be analyzed. IHL indicates that civilians can be the subject of attack "for such time" as they directly participate in hostilities, and that they regain protection thereafter. As explained in the commentary to Additional Protocol I, "[i]f a civilian participates directly in hostilities, it is clear that he will not enjoy any protection against attacks for as long as his participation lasts. Thereafter, as he no longer presents any danger for the adversary, he may not be attacked."
39 During the experts' meetings there was much discussion on the parameters of the beginning and end of direct participation for each act. This also gave rise to the consideration of the 'revolving door' concept, whereby civilians lose protection only for such time as they engage in direct participation in hostilities. The first question in essence then, is when does direct participation effectively start and end? Can it be said that direct participation is limited to the actual execution of the hostile act itself, for instance the actual laying and detonating of the Improvised Explosive Device ("IED"), or does it also include the build up to the act of direct participation, for instance assembling the IED in a garage for use the next day, as well the deployment to and return from the location of the act?
The Guidance recognizes that civilians can be subject to attack when undertaking preparatory measures to the execution of the act, deploying to the location and returning from the location of the execution of the act. Preparatory acts are simply described with reference to Article 44(3) of Additional Protocol I, as acts which are of a specifically military nature and so closely linked to the subsequent execution of the hostile act that they already constitute an integral part of that act. 41 The discussions of the experts demonstrated the challenge in coming up with a workable standard and timeframe. It was recognized that utmost care was needed in making the determinations, balancing the humanitarian consequence of subjecting an individual to direct attack against the need for the military to attack during preparatory phases, seeing that this could be the only opportunity to deter and defeat a lethal attack.
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In terms of deployment to the act, the Guidance indicates that, where a specific act requires prior geographic deployment, the deployment is considered an integral part of the act in question to the extent that the physical displacement is undertaken with a view to carry out a specific operation.
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Concerning the end of the act, according to the Guidance, an individual is no longer directly participating in hostilities when he has physically separated from the operation, notably by laying down his weapons and resuming activities distinct from that operation. 44 As with preparatory acts, the experts agreed that utmost care had to be taken, as well as situational pragmatism exercised, when deciding whether a civilian had effectively "returned" and regained protection from direct attack. To engage such civilians long after their withdrawal, when they no longer posed a threat, could be viewed as coming close to punishment. other hand, expecting armed forces not to attack individuals who had directly participated in hostilities as soon as they started withdrawing from the location, could give rise to other operational and humanitarian concerns, especially in guerrilla warfare situations with increased risks to civilians.
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To recap, a civilian loses protection when and for such time as he directly participates in hostilities. After the commission of the act, protection from direct attack is restored. What if the civilian's engagement is not a solitary incident? Does the civilian regain protection between each engagement, only to lose it when actual direct participation is occurring, or is the civilian subject to direct attacks even during the interval periods? The Guidance explains that unlike members of organized armed groups who lose protection for as long as they assume a continuous combat function, the loss of protection of civilians who directly participate in hostilities is only temporarily suspended, and not continuous. 46 Circumstances in the battlefield are complex and ever changing. As such, even if a civilian has repeatedly participated in hostilities, future conduct is likely to be difficult to anticipate. Of course, if an individual repeatedly and in an organized manner, rather than sporadically and spontaneously, directly participates in hostilities, it could be argued that his behaviour is more akin to someone with a continuous combat function, such as a member of an organized armed group.
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For a number of experts, this "revolving door" concept was problematic. 48 It was suggested that it was operationally untenable to argue that civilians could "'opt in' and 'opt out' of the conduct of hostilities," especially if they were to participate not just once, but twice or thrice.
49 For these experts, such repeated engagement represented "a 'continuous mode' of direct participation in hostilities." 50 An example given of such continuous engagement was the "civilian who fired at a military convoy from a hiding position and who then returned home just to conceal his weapon and wait for the next occasion to ambush a convoy." With the concept of hostile intent included in the rules of engagement of a number of armed forces, such viewpoints arguably muster weight. 52 Indeed, operationally, soldiers might be endangered were they to wait for a civilian, who has on a number of previous occasions directly participated in hostilities, to commit another hostile act before engaging. Yet, on the other hand, it may be that the civilian is no longer a threat, for instance because he was previously forced by insurgents to participate in hostilities, and therefore should be entitled to protection. Recognizing these difficult operational realities, the Guidance underscores the need to protect civilians from erroneous or arbitrary attacks.
Given that an individual directly participating in hostilities is subject to direct attack, possibly through the use of lethal force, recommendations eight and nine speak to the precautions that must be taken before and during the attacks and to the restraints that must be exercised during the use of force. 53 As such, all feasible precautions must be taken in determining whether a person is a civilian and, if so, whether that civilian is directly participating in hostilities. " [F] easible precautions are understood to be those that are practicable or practically possible taking all the circumstances ruling at the time, including humanitarian and military precautions." 54 In case of doubt, the person must be presumed to be protected against direct attack. Feasible precautions as to whether a civilian is directly participating in hostilities are to be taken not only before the launching of an attack, but also during the attack, so that it can be suspended if it appears that the civilian is in fact entitled to protection.
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Recommendation nine also notes that, "[i]n addition to the restraints imposed by international humanitarian law on specific means and methods of warfare, and without prejudice to further restrictions that may arise under other applicable branches of international law, the kind and degree of force which is permissible against persons [who are] not entitled to protection against direct attack must not exceed what is actually necessary to accomplish a legitimate military purpose in the prevailing circumstances." 56 The reports of the experts' meetings reflect the extensive discussions that surrounded the inclusion of this recommendation and its 52. Hostile intent is defined as "the threat of imminent use of force against the United States, US forces or other designated persons or property. It also includes the threat of force to preclude or impede the mission and/or duties of US forces, including the recovery of US personnel or vital USG property. legal basis. 57 In including the recommendation, the ICRC explained notably that "it would defy basic notions of humanity to kill an adversary or to refrain from giving him an opportunity to surrender where there is manifestly no necessity for the use of lethal force." 58 Finally, recommendation ten explains the loss of protection from direct attack is temporary, to the extent that it is linked to when the individual is directly participating in hostilities or to his or her continuous combat function in an organized armed group. 59 When civilians cease to directly participate in hostilities, or when members of organized armed groups belonging to a non-state party to an armed conflict cease to assume their continuous combat function, they regain full civilian protection against direct attack, but they are not exempted from prosecution for violations of domestic and international law they may have committed.
As indicated above, the Guidance reflects the ICRC's position of how existing law should be interpreted and is not an attempt to change existing rules of customary and treaty IHL. The many views expressed by the experts during the various meetings highlighted the myriad difficulties of trying to address this delicate as well as emotive aspect of IHL: the mingling of belligerents amongst the civilian population increases the risk of erroneous targeting of civilians, but also makes the task of military personnel that much more difficult as they operate in hostile and complex environments.
CONCLUSION
A greater presence of non-state actors in contemporary armed conflicts has given risen to new humanitarian concerns regarding the protection of civilians and has created new challenges to ensuring the respect of IHL. In the fog of modern wars, finding the right balance between humanity and military necessity can be difficult, but it is essential to do so if the suffering and destruction caused by war are to be limited. 57 . See 2008 Report, supra note 40, at 7-32. 58. GUIDANCE, supra note 20, at 82. 59. Id. at 83-85.
